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IN THE SUPREME COURT 
OF THE STATE OF UTAH 
R. OWEN NEERINGS, 
Plaintiff/Appellant, : 
V S . J 
UTAH STATE BARf I 
and 
JANE DOE, (aka SYDNIE KUHRE) : 
Defendants/Respondents• 
Case No. 89-0088 
i Priority # 16 
REPLY BRIEF OF APPELLANT 
THE PLAINTIFF/APPELLANT, R. OWEN NEERINGS by and 
through counsel, John Pace and Brian M. Barnard submits the 
following Reply Brief in response to a new issue raised in 
the Brief of the Appellees. 
STATEMENT OF THE CASE 
Facts pertinent to this Reply Brief are as follows: 
1. On January 12, 1989, the district court granted the 
defendant's summary judgment motion by minute entry (Record, 
p. 204). 
2. On January 20, 1989, plaintiff filed a "Motion/ 
Request for Findings" (Record, pp. 205-206) (a true and 
1 
correct copy of which is attached to this brief for this 
Court's convenience as Plaintiff's Exhibit "M"). Crucial 
language of that Motion/Request is "THE PLAINTIFF, moves 
this Court to enter Findings of Fact in the above matter • . 
it 
e e 
3. On November 1, 1989, the district court entered an 
order disposing of plaintiff's Motion/Request (Record, pp. 
243-244). 
4. On November 16, 1989, plaintiff filed a notice of 
appeal in the district court (Record, p. 384). 
5. Defendants/Appellees concede that if plaintiff's 
Motion/Request (Exhibit "M") is found by this Court to be a 
Rule 52(b) motion, that the plaintiff's appeal is timely and 
this Court has jurisdiction. Appellees' Brief, p. 10. 
SUMMARY OF ARGUMENTS 
Plaintiff's Motion/Request was a Rule 52(b) motion. 
Rule 52(b) is the means by which a litigant may enforce the 
provisions of Rule 52(a). Since the trial court had made 
legal and factual findings in its order granting defendants1 
summary judgment motion, plaintiff was seeking "additional" 
findings pursuant to Rule 52(b). 
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ARGUMENT 
PLAINTIFF'S NOTICE OF APPEAL 
WAS TIMELY. 
Contrary to defendant's brief (at pp. 8-14), plain-
tiff's Motion/Request was not a motion pursuant to Rule 
52(a) of the Utah Rules of Civil Procedure (hereinafter 
cited as Rule 52), to the exclusion of Rule 52(b). As 
explained below, plaintiff's Motion/Request was indeed 
offered pursuant to Rule 52(b). Plaintiff's notice of 
appeal filed within thirty days of the district court's 
disposal of plaintiff's Motion/Request was timely. Hence, 
this court has jurisdiction to hear plaintiff's appeal. See 
Rules of the Utah Supreme Court 4(a), (b). The defendants 
concede that if the Motion/Request is found by this Court to 
be a motion under Rule 52(b), that the plaintiff's appeal is 
timely and this Court has jurisdiction. Appellees' Brief, 
p. 10. 
A. Rule 52(b) Is The Means By Which The Provisions Of 
Rule 52(a) May Be Enforced. 
Rule 52(a) states that the trial court should make 
findings. Rule 52(a) however, does not provide any 
self-enforcing procedures. Rule 52(b) provides that proce-
dure. A recent Utah Court of Appeals case is especially 
illustrative. 
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In Alford v. Utah League of Cities & Towns, 791 P.2d 
201 (Ut. App. 1990), the trial court granted the defendants' 
motion for summary judgment. The defendant's motion was 
based on several alternative theories. The trial court's 
order, however, did not identify which of the theories it 
accepted when it granted defendant's summary judgment 
motion. Plaintiff failed to move pursuant to Rule 52 that 
the trial court state upon which of defendants' alternative 
grounds it granted defendants' motion. The court found that 
by failing to make a Rule 52 motion, plaintiff waived her 
right to appeal the trial court's failure to set forth the 
grounds upon which it granted defendant's motion. Id., at 
204. 
In explaining its holding, the appeals court clearly 
indicated that Rule 52(b) represents the means by which to 
obtain the end embodied in Rule 52(a). The appeals court 
stated: 
We agree that under rule 52(a) the trial court is 
required to make a brief written statement delin-
eating which alternative theory it accepted in 
granting summary judgment. However, [plaintiff] 
failed to object or move the trial court to 
correct this oversight under Utah R.Civ.P. 52(b). 
Id., at 204 (emphasis added). 
The appeals court analysis is directly on point with 
this case. Here, as in Alford, the trial court failed to 
state which of defendants' alternative grounds it accepted 
4 
in granting defendants' summary judgment motion. The trial 
court's failure violated Rule 52(a). Unlike Alford, howev-
er , plaintiff in this case sought a statement of which 
grounds were accepted. That statement was sought pursuant 
to the means provided in Rule 52(b), as envisioned by the 
Utah Court of Appeals. Plaintiff's motion seeking compli-
ance with Rule 52(a) was made pursuant to Rule 52(b). 
It should be noted that the fact that plaintiff's 
Motion/Request may not have required the trial court to 
alter its decision does not turn plaintiff's Motion/Request 
into something other than a Rule 52(b). (See Rules of the 
Utah Supreme Court 4(b)(2)). Plaintiff's motion to ascer-
tain the grounds accepted by the trial court in granting 
defendants' summary judgment motion is entirely consistent 
with both the letter and the intent of Rule 52(b). 
B. Plaintiff Was Seeking Additional Findings Pursuant 
to Rule 52(b). 
Rule 52(b) authorizes a party to request that the trial 
court "make additional findings." Here, the trial court 
made findings — both express and implied. Therefore, 
plaintiff's Motion/Request was a motion for additional 
findings (contra Defendant's Brief, at 12). Crucial lan-
guage of that Motion/Request is "THE PLAINTIFF, moves this 
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Court to enter Findings of Fact in the above matter . • . «" 
Exhibit "M" attached. 
By granting defendants1 summary judgment motion the 
trial court found that defendants were entitled to a judg-
ment as a matter of law (Rule 56(c)). That conclusion of 
law is an express finding. Also, the trial court apparently 
found that the material issues of fact were undisputed; 
otherwise, granting a summary judgment motion would not have 
been proper (e.g., Taylor v. Estate of Taylor, 770 P.2d 163 
(Ut. App. 1989) (and cases cited therein). That factual 
determination is a finding. 
The trial court's minute entry was not devoid of 
findings. The trial court's findings included both a 
conclusion of law and a determination of fact. Hence, 
plaintiff's request for the trial court to simply state 
which grounds it relied upon in granting defendants' summary 
judgment motion was a motion for "additional findings" 
pursuant to Rule 52(b). 
C. Forcing Plaintiff To Pursue An Appeal Before 
Ascertaining The Grounds Upon Which The Suitimary Judgment Was 
Granted Would Be Unjuste 
By concluding that plaintiff's Motion/Request was not a 
Rule 52(b) motion, this Court would declare that similarly 
situated plaintiffs must file their appeals before they even 
discover the grounds for the decisions they are appealing. 
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Such a result is not sound. A Rule 52(b) motion suspends 
the finality of a judgment. E.g., Anderson v. Schwendiman, 
764 P.2d 999 (Ut. App. 1988). Before the disposition of the 
Rule 52(b) motion finalizes a judgment, the time in which to 
file an appeal does not run. Rules of the Utah Supreme 
Court 4(b). In fact, a notice of appeal filed before the 
disposition of a Rule 52(b) motion motion is without effect. 
Id. Supreme Court Rule 4(b) clearly reflects a policy 
favoring informed, not uninformed, appeals. 
In the case at bar, the trial court did not declare 
which of defendants' alternative grou4ds it accepted in 
granting defendants1 motion. Holding that plaintiff should 
have pursued this appeal while his motion requesting that 
the trial court declare those grounds would be unjust. It 
would force plaintiff to appeal a judgment without knowing 
what grounds he was appealing or whether they were even 
appealable. Likewise, such a holding would force this Court 
to process premature appeals that might be abandoned if and 
when the trial court declares the grounds accepted in 
rendering its opinion. In short, by forcing plaintiffs to 
appeal their cases even while they are attempting to ascer-
tain the grounds for the decisions, this Court's would 
encourage premature, ill-defined, and unwarranted appeals. 
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CONCLUSION 
Plaintiff's Motion/Request was, in fact, a Rule 52(b) 
motion. In cases such as this, Rule 52(b) is the means by 
which a litigant may enforce the provisions of Rule 52(a). 
Merely because plaintiff's Rule 52(b) motion may not have 
required the trial court to alter its judgment does not 
transform a Rule 52(b) motion into something else. In view 
of the fact that the trial court had indeed made legal and 
factual findings in its order granting defendants1 summary 
judgment motion, plaintiff was seeking "additional" findings 
pursuant to Rule 52(b). Finally, finding that plaintiff's 
Motion/Request was indeed a Rule 52(b) motion would enable 
similarly situated litigants to delay filing an appeal until 
a decision to do so could be made intelligently. 
DATED this 15th day of September, 1990. 
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MAILING CERTIFICATE 
I hereby certify that on or before the 15th day of 
SEPTEMBER, 1990, I caused to be mailed four (4) copies of 
the above and foregoing REPLY BRIEF of APPELLANT to: 
CARMAN E. KIPP 
ROBERT H. REES 
Attorneys for Defendants 
City Centre I #330 
175 East 400 South 
Salt Lake City, Utah 84111-2315 
counsel for the opposing parties, postage prepaid in the 
United States Postal Service. 
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EXHIBIT "M" 
PLAINTIFF'S MOTION/REQUEST 
FOR FINDINGS 
January 18, 1989 
Under Rule 52(b) of the 
Utah Rules of Civil Procedure 
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BRIAN M. BARNARD USB # 0215 
UTAH LEGAL CLINIC 
Attorneys for Plaintiff 
214 East Fifth South 
Salt Lake City, UTAH 84111-3204 
Phone: (801) 328-9531 or 328-9532 
IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR 
SALT LAKE COUNTY STATE OF UTAH 
R. OWEN NEERINGS, 
Plaintiff, 
vs. 
UTAH STATE BAR, 
and 
JANE DOE, 
Defendants. 
MOTION/REQUEST FOR 
FINDINGS 
Civil No. C-88-3807 
THE PLAINTIFF, moves this Court to enter Findings of 
Fact in the above matter and states as follows: 
1. fcfutual motions for summary judgment were argued in 
this matter on December 12, 1988. The matter was then taken 
under advisement. 
2. The defendants asserted five (5) different grounds 
for their summary judgment. 
3. In a minute entry dated January 12, 1989, the Court 
denied plaintiff's motion and granted the defendants' 
summary judgment motion. The court did not specify which, 
if any, of the defendants' grounds asserted the Court relied 
upon. 
4. Rule 52 of the Utah Rules of Civil Procedure does 
not require findings of fact in support of summary judgment 
motions, however subsection (a) of that rule requires that 
"The court shall, however, issue a brief written statement 
of the ground for its decision on all motions granted under 
Rules . . . 56, . . . when the motion is based on more than 
one ground." 
WHEREFORE, the plaintiff would request this Court to 
issue a brief written statement of the ground(s) for its 
decision granting the defendants summary judgment herein. 
DATED this /£&L day of JANUARY, 1989 
UTAH LEGAL CLINIC 
BRIAN M. BARNARD 
Attorney for Plaintiff 
MAILING CERTIFICATE 
I hereby certify that on the /&&. day of JANUARY, 
1989, I caused to be mailed a true and correct copy of the 
above and foregoing MOTION/REQUEST FOR FINDINGS to: 
CARMAN KIPP & ROBERT REES 
Attorneys for Defendants 
175 East 4th South $ 330 
Salt Lake City, Utah 84111 
counsel for the opposing parties, postage prepaid in the 
United States Postal Service. 
UTAH LEGAL CLINIC 
BRIAN M/ BARNARD 
Attorney for Plaintiff 
